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We will not have our weekly call this Friday and will resume with a call on January 3d with USFS, EPA,
and the Corps - others may join if they wish.  
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We will not have our weekly call this Friday and will resume with a call on January 3d with USFS, EPA, and the Corps – others may join if they wish.  The focus of the January 3 call will be the question of further extending the referral period which officially ends on January 7th and has currently been extended indefinitely by mutual agreement between the USFS and EPA.





In order be productive, it is important that the conversation on the 3d be informed by a preliminary assessment of the agencies’ positions regarding mitigation.  Please revise or update the views previously expressed by noon on January 2d so that I can compile the comments and distribute them in advance of the Friday 3pm call.





The final comments on the views should be sent to me by close of business on the 7th (note that the due dates have been extended since our conversation last Friday – the new dates provide some additional time for those constrained by the holiday schedules).  Our call on January 10th will be informed by the legal views developed during a call with the legal beagles on January 6th at 4pm eastern, as well as the mitigation views.





Here is a compilation of the current draft views:





Views from the Corps:


The Corps believes the FS has made every attempt to address all impacts of the proposed mine and we do not believe there are any insufficiencies.   The Corps has worked diligently, as a cooperating agency, with the FS to identify the significant issues and impacts resulting from this proposed project.


Views from NPS:


			Few mitigation actions are proposed that are enforceable or that represent firm commitments to reducing project nitrogen emissions that would protect park resources from damage to visibility or ecosystems.


			Mitigation measures for NOx contained in the FEIS were similar to the baseline information that was already listed in the state air quality permit for the Rosemont Mine and are so generally expressed as to be unenforceable.





The NPS recommends two particular additional mitigation measures to address impacts from NOx emissions: purchasing Environmental Protection Agency (EPA) Tier 4 engines for all equipment, and using electricity for hauling from the pit to the surface.  The FEIS accepted Rosemont Copper justification that no further mitigations were necessary.  


			Complete implementation of Tier 4 engines at the Rosemont copper mine would reduce emissions by almost 70% from those pieces of equipment for which those EPA standards apply, and the powering of ore haulers with electricity has been shown to be a feasible and cost effective alternative to diesel powered equipment for reducing NOx emissions substantially.


In reviewing material provided to Saguaro National Park by Coronado National Forest, the only additional measure for reducing NOx is busing in mine employees to the job site, which has been estimated to result in a reduction of 1200 pounds per year or about 0.05%.  The modeled impacts would not change for this small and broadly distributed change in emissions from the impacts detailed above.


Views from BLM:


			According to the groundwater flow modeled trends for Empire Gulch, which is located in the central portion of the Las Cienegas National Conservation Area (NCA).  All three groundwater flow models used in the Surface Water Quantity section of Chapter 3. Affected Environment and Environmental Consequences of the FEIS cannot adequately determine, within any certainty, the effects to water levels on the Empire Gulch and Upper Cienega Creek in the Las Cienegas NCA. (p528-29)


			Empire Gulch supports the last large natural population of Chiricahua Leopard Frog (Threatened with Critical Habitat) in the Las Cienegas basin. Habitat loss to this founder population due to drawdown would have a significant impact on the species and efforts to repopulate Cienega Creek would be lost. 


			The predicted impacts of groundwater drawdowns that are relatively small, often fractions of a foot, and  occur over a series of decades, hundreds, or even thousands of years into the future are beyond the ability of the models, or any models, to accurately predict. (p528-29)





Views from EPA region IX:


1. Impacts from the proposed project include direct fill and secondary impacts that would result in the loss, conversion and functional degradation of aquatic habitats distributed across tens of thousands of acres, including state, federal, and locally-protected preserves.


·         Direct Impacts to Waters of the U.S.: The proposed project would directly fill 40 acres of waters, including a largely undisturbed network of 18 linear miles of desert streams (up to 154 individual drainages).


·         Indirect Impacts from Groundwater Drawdown: Groundwater drawdown would occur across 64,000 acres of the Cienega Creek watershed and include the loss of hundreds of acres of riparian vegetation (including wetlands), and the drying of streams currently characterized by perennial flow.


·         Indirect impacts to Stormwater Flows:  At least 28.4 acres of waters downstream of the project area would also occur during mine operation due to the necessity to withhold stormwater on the site. There will also be indirect impacts to drainages upstream of the mine. These impacts include severing surface hydrology and connectivity, decreasing quality of wildlife habitat, and fragmentation of animal movement corridors.


·         Broad loss of Ecosystem Services:  Most of the services provided by the aquatic ecosystem would be lost or degraded as a result, including storm flow conveyance and flood protection, quality outdoor recreational opportunities, and habitat crucial for sustainable fish and wildlife populations.  Many of these aquatic resources are unique and are already protected because of their ecological diversity, and because they are difficult to restore once lost or degraded (e.g., Las Cienegas National Conservation Area, Cienega Creek Natural Preserve, including areas designated as Outstanding Arizona Waters and Special Aquatic Sites under the Clean Water Act).  


·         Ecosystem Transformation:  The resulting large-scale shifts in the amount and species composition of riparian areas and the loss of stream surface flows would represent an ecological regime shift in the Cienega Creek watershed – a fundamental change in the ecological state of the environment to drier, less biologically rich conditions.


·         Permanence of Degradation:  Many of these impacts would occur either in perpetuity or for hundreds to thousands of years.  Restoration of these resources requires active and broad scale conservation management that extends into headwater contributing areas.


·         Limited Mitigation:  The current mitigation proposal provided to the Corps, USFS, and EPA Region 9 for addressing impacts to waters is seriously deficient:


o 2. The environmental scale of the mitigation is not commensurate with the scale of assessed project impacts and represents only a fraction of the mitigation that EPA Region 9 believes would be necessary for final permitting under CWA 404. 


o 3. The proposal is currently aimed at enhancing just a few stream reaches (corridors) located downstream from the project area, and possibly in other watersheds; proposing no mitigation goals or performance targets (standards), and does not document the amount of development risk attributed to proposals that emphasize aquatic resource preservation;


o 4. Although mitigation would also be required per the Fish & Wildlife Service’s Biological Opinion, that mitigation narrowly focuses on conservation of individual species and not on the full range of impacts to aquatic and wetland habitats and the plants, animals and fish that depend on them. The focus is on conservation of uplands for non-aquatic species.  For aquatic species, such as the Gila Chub, mitigation entails conservation of a 1200-acre Sonoita Creek Ranch through enhancement of two artificial ponds with rubber liners to support breeding of fish species.  These ponds would be supported through a managed water release upstream of the property.  Monitoring would focus solely on the status of endangered species populations during and after construction of the mine.


 


5. The FEIS provides enough information that a reasoned, weight-of-evidence conclusion can be drawn: the proposed Rosemont Mine would result in watershed-scale, unacceptable adverse effects on the aquatic ecosystem, including recreational and preserve areas created principally to protect nationally unique aquatic resources. At this time, EPA Region 9 believes that it would be most prudent to to try to:


·         Resolve the more substantive issue of what types of impacts must be mitigated in order for the project to be permitted; 


·         Define the nature and amount of mitigation that would be appropriate to compensate for the impacts; 


·         Determine the extent of each agency’s authority and/or discretion to require mitigation; and 


·         Determine the extent to which mitigation is available on the general scale that would be needed to compensate for the impacts described in the FEIS.





#     #     #     #





Thank you all and have a safe, healthy, and joy-filled holiday!





Horst Greczmiel


Associate Director for NEPA Oversight


Council on Environmental Quality


202-395-0827


HGreczmiel@ceq.eop.gov
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